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TheHonorableErnestY. Martin, Chair
(‘C,andMembers

HonoluluCity Council N) ~—<CT)

530 SouthKing Street,Room202 ~Honolulu,Hawaii 96813

DearChairMartin andCouncilmembers:
‘4)

SUBJECT: Bill 4 (2013)- Relatingto the Grantsin Aid Fund

I supportBill 4’s intentto definetheproceduresfor awardingthegrantsin aid
from thenewlycreatedCharteramendmentestablishingtheGrantsin Aid Fund. Thank
you to ChairMartin andothermembersof theCity Council who attemptedto work with
my administrationto addressconcernsabouttheprovisionsregardingthetimelinesfor
awardingandmakingpaymentson theawards,aswell as,the inappropriatedesignation
of theDirectorof BudgetandFiscalServicesasthe administrator.

SincetheCD2 versionof this bill is up for third readingandI amuncertainabout
thefinal form ofthebill, I write to expressmy continuingconcern.Thebill wasreported
out oftheBudgetCommitteeon February27, 2013for passageon third reading,as
amendedin CD2 form. In my view, which is supportedby theattachedopinionofthe
CorporationCounsel,Section5 of thebill is contraryto theRevisedCharterof theCity
andCountyof Honolulu 1973,asamended(the“Charter”), andshouldnotremainin the
bill in its presentform for two reasons.

First, in calling for theDirectorof BudgetandFiscalServicesto administergrants
awardedfrom theGrantsin Aid Fund,this provisionclearlyviolatesCharterSection
6-302,asamendedby thevoterslastNovember.Thatsectionexplicitly mandatesthatthe
Directorof CommunityServicesadministergrantsawardedfrom theGrantsin Aid Fund.

I askthattheCity Council consideramendingSection5 to designatetheDirector
of CommunityServicesas theGrantsAdministratorin accordancewith thenewCharter
amendment.Although I do not think it is necessaryto includeareferenceto Budgetand
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FiscalServicesin Section5, I do notobjectto thedesignationof BudgetandFiscal
Servicesasbeingresponsiblefor theFundbecausetheCharteralreadyspecifiesthat
BudgetandFiscalServicesis responsiblefor all fundsof theCity.

Second,in prohibitingdelegationof grantadministrationdutiesby theDirectorof
BudgetandFiscalServices,thisprovisionclearlyviolatesCharterSection13-120
regardingcoordinationof work amongtheseveralagenciesoftheCity, andalsoinfringes
upontheauthorityoftheMayorto assigndutiesamongagenciesin theExecutive
BranchunderCharterSection4-105.5.

I recognizethatthe City Councilhasconcernsoverhow grantshavebeen
administeredin thepastandthetimelinessofpaymentsto grantrecipients. I will be
workingwith my Administrationto addresstheseconcernsandwork toward streamlining
theprocesssothatnon-profitorganizationsarenot burdenedby unnecessaryprocedural
delays.

I respectfullyaskyou to reconsiderthis provisionin the currentCD2 versionof
Bill 4 in orderto comply with themandatorylanguageof theCharter,by clarifying that
theDirectorof CommunityServicesratherthantheDirector ofBudgetand Fiscal
Servicesshall be responsibleto administerthegrantsanddeletingthenon-delegation
provision. I hopethatwecanwork togetherto resolvethis matterbeforefinal adoption
of thebill.

Thankyou for yourconsideration.

Sincerely,

Kirk Caldwell
Mayor

KC:jh

Attachment



DEPARTUENT OF TIlE GORPORAT)ON COUNSEL

CITY AND COUNTY OF HONOLULU
530 SOUTH KING STREET, ROOM 110 * HONOLULU, HAWAII 96813

PHONE; 1808) 768-5193 • FAX: 1805) 768-5105 • INTERNET: www.honoluIuIjov

KIRK CALDWELL DIANE 7, KAWAUCHI
MAYOP~ ACTING COHPOHA’I ON COUNSEL

March 19, 2013

CONFIDF:NTIAL
ATTORNEY-CLIENT PRIVILEGE

DO NOT CIRCULATE

MEMORANDUM

TO: KIRK CALL) WELL, MAYOR

FROM: GORDOND. NELSON

DEPUTYCORPORATIONCOUNSEL
SUBJECT: BILL 4, CD2 (2013)RELATING TO THE GRANTS [N AID FUND

This Memorandumrespondsto yourrequestfor an analysisof legal issuesraised
by Bill 4, Relatingto theGrantsin Aid Fund,which asamendedin CD2 form, was
reportedOut of the BudgetCommitteeon February27, 2013 for passageon third reading.
The bill is currentlyon theCouncil’sMarch20, 2013 agenda.

QuestionPresented

Specifically,you haverequestedan opinion asto whetherBill 4 in its current
form is in any respectcontraryto theRevisedCharterof the City andCountyofHonolulu
1973, as amended(the “Charter”).

BriefAnswer

Yes, iii ouropinioncurrentSection5 of thebill is contraryto theCharterin three
respects.First, the authorizationoftheDirectorofBudgetandFiscalServices(BFS)to
administergrantsawardedfrom the grantsin aid fundconflicts with CharterSection6-
302. Second,in prohibitingtheBFS Directorfrom delegatinggrantadministrationduties,
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Section5 of the bill violatesCharterSection13-120.Third, theprohibition in Section5
againstdelegationalsointerfereswith the authorityoftheMayorto assigndutiesamong
agenciesin theexecutivebranchunderCharterSection4-105.5.

Background

In Novemberof2012, votersin theCity andCountyof Honolulu approveda City
Charteramendmentthataddedanewsectionto Article 9, Chapter2 to theCharterand
establishedagrantsin aid fund(“Fund”). T11eCharteramendmenthadbeenproposedin
Resolution12-44 CD1 FD1 which resolutionwasadoptedby theCouncil on May 9
2012.

Pursuantto Section9-205.8,addedto theCharterby theamendment,theCouncil
wasauthorizedto establishby ordinanceproceduresfor the administrationand
expenditureof moneysin theFund.Bill 4 wasintroducedon .Eanuary24, 2013,with the
expresspurposeofcreatingtheFund.

Among otherthings,thebill establishesagrantsin aid advisorycommissionto
makerecommendationsregardingexpendituresconsistentwith priorities establishedby
theCouncil; setsdeadlinesfor the submissionoffundingapplicationsand for the
submissionof the commission’sreportto the Council1 makingrecommendationsfor
funding; andprovidesfor Council selectionofprojectsthroughthebudgetprocess.

Most pertinentto your inquiry, Section5 of the bill dealswith administrationof
the Fund.Section5 of the currentversionof Bill 4 readsas follows:

Sec.6-_.5Administration.

The director of budgetand fiscal servicesshall administerthe fund and
administerthe projects fundedby grantsawardedfrom the grantsin aid
fund. Proceduresfor the administrationof the fund andthe expenditureof
grantsawardedfrom the fund shall be establishedby the directorby rule.
The director shall not delegate any of these duties to anothercity
department.

TheCharteramendmentapprovedby the electoratein theNovemberalsodealt
with administrationof grantsundertheFund.The electorateamendedSection6-302of
the Charterto specifythatthe Directorof CommunityServices(DCS)shall “[a]dminister
grantsawardedfrom the grantsin aid fund.”

I TheCharterAmendmentestablishedan“advisorycommissioni~jhecity”, andnot to theCouncil j~gse.

Inasmuchas theMayor appointsthe membersof thecommission,it seemsat leastas logical, if not more
logical, to interpretthecommission’sadvisoryfunction,to beto advisetheMayor. At theveryleast,it
would beappropriatefor the commissionto submitits reportto theMayor, aswell as theCouncil.
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Thus, thecurrentlanguagein Bill 4 authorizingtheBFS Directorto administer
projects fundedby grantsfrom the Fund,differsfrom thelanguagecontainedin the
recentlyenactedCharteramendment

Section5 alsopurportsto limit theauthorityoftheBFS Directorto delegatethe
administrativedutiesconferredto otherCity departments.

Discussion

I. In calling for the Directorof BudgetandFiscal Servicesto administer
grantsawardedfrom the grantin aid fund,Section5 of thebill violates
CharterSection6-302.

In providingthat the BPSDirectorshall bercsponsiblcfor administrationof
the Fund,Section5 of the bill is consistentwith Section6-203(i) oftheRevisedCharter
of Honolulu(Charter)which specifiesthat theBPSDirectorshall be“responsiblefor the
managementof city funds.”

HoweverSection5 goeson to requirethat theBFS Directoradminister“the
projectsfundedby grantsawardedfrom the grantsin aid fund” andthatthe BPSDirector
establishrules to administerthe fundand theexpenditureof grantsawardedfrom the
fund.

in this respectSection5 conflicts with theCharter6-302asamendedby the voters
last November.That sectionmandatesthat thedirectorof communityservicesadminister
grantsawardedfrom the Fund.It i-cadsas follows:

Section6-302.Powers,DutiesandFunctions
The directorof communityservicesshall:
(a) Developandadministerprojects,programsandplansofaction for
hunTanresources,humanservicesand housingprograms.
(b) Developandadministerprojects,programsandplansofaction
desi~edto achievesoundcommunitydevelopment,providedthat such
projects,programsand.plansofactionconformto andimplementthe
generalplan anddevelopmentplans.
~ Administer grantsawardedfrom thegrantsi.n aid fund.
(d)Act as the local public officer forthe purposeofimplementing
federally-aidedandstate-aidedhumanresources,humanservices,housing,
urbanrenewalandcommunitydevelopmentprograms.[Emphasisadded].

A municipal ordinancemustconformto, be subordinateto, not conflict with, and
not exceedmunicipalcharter,and,just as legislativeactmaynotmodify or supersede
provisionof StateConstitution,normayordinancechangeor limit charter’seffect. Harris
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V. DeSoto,80 Hawai’i 425, 911 P.2d60 (1996);ordinancewhich conflictswith express

provisionin charteris invalid. Fasi v. City Council of the City and Countyofilonolulu,
72 Raw. 513, 823 P.2d742 (1992).

BecauseSection5 directly conflictswith theCharterin specifyingwhich
executivebranchdepartmentis empoweredto administergrantsawardedfrom Fund,it is
invalid to thatextent.

11. In prohibitingdelegationof grantadministrationdutiesby the Directorof
BudgetandFiscalServices,Section5 ofthebill violatesCharterSection
13-120,

CharterSection13-120,regardingcoordinationof work amongthe several
agenciesof theCity, provides:

Section13-120.Coordinationof Work --

Theseveralagenciesof the city shalldeviseapracticalandworkingbasis
for cooperationin andcoordinationof work, eliminatingduplicationand
overlappingof functionsandshall, so far as practicable,cooperatewith
eachotherin theuseof employees,land,buildings,quarters,facilities and
equipment.The headof anyagencymayempowerorrequirean employee
of anotheragency,subjectto theconsentof the headof suchothe~g~jcv.
to performanydutywhich mightberequiredof employeesof theformer
a,gçnçy~Whenever,in this charter,poweris vestedin an agencyto inspect,
examineor securedataor informationor to procureassistancefrom any
otheragency,a duty is herebyimposeduponthe agencyupon,which
demandis madeto rendersuchpowereffective.[Emphasisadded].

The Chartrrthusrecognizesthe wisdomof permittingcooperationand
collaborationamongexecutivebranchagencies,andinstitutionalizestheCharter
authorityof departmentandagencyheadsto delegatedutiesto employeesof other
departments,with the consentof theheadof the agencyacceptingthe delegation.

Contraryto the permissivelanguageof the Charterregardingthe authorityof
agencyheadsto delegate,Section5 ofthecurrentversionofBill 4 providesthat the
Director “shall not delegateanyof thesedutiesto anothercity department.”

BecauseSection5 directlyconflictswith the Charterwith respectto theauthority
of departmentheadsto delegateduties,it is in thatrespectinvalid. Harrisv. DeSoto,
supra; Fasi v. City~Councilof theCityand CountyofHonolulu,supra.
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11.1. The prohibitionon delegationofgrantadministrationalso interfereswith
theauthorityof the Mayor to assigndutiesamongagenciesin the
executivebranchunderCharterSection4-105.5.

CharterSection4-105.5,regardingthepowersanddutiesof headsof executive
agenciesprovides:

Section4-105.PowersandDutiesof Headsof ExecutiveAgencies--

I. Subjectto theprovisionsof thischarterandapplicableregulations
adoptedthereunder,the headsof the executiveagenciesof city
governmentshallhavethe poweranddutyto takeall personnelactions.
2. Eachheadof an executiveagencyof city governmentmayassignand
reassigndutiesto employeesand supervisethe performancethereof
3. Eachheadofan. executiveagencyofcity governmentmay,subjectto
approvalof themayoror themanagingdirector,prescribesuchrulesand
regulationsas arenecessaryfor theorganizationandinternal
administrationoftheexecutiveagency.
4. Rulesand.regulationsaffectingthepublic asmaybe necessaryto the
performanceofthe functions.assignedto executiveagenciesmaybe
promulgatedas authorizedby this charteror by law. Suchrulesand
regulations,afterpublicnoticeandpublichearinganduponapprovalby
the mayor,shallhavethe forceandeffect of law. Eachheado:f an
executiveagencyshall file in theofficeof thecity clerk not lessthan three
copiesofsuchrulesandregulations.The rulesandregulationsmaybe
amendedor repealedby the sameprocessrequiredfor original
promulgation.
5. Eachheadof an executiveagçpcyshallperformsuchdutiesnot
inconsistentwith the dutiesof thatoffice as maybeassignedby the
~gaor. [Emphasisadded].

in recognizingthe,authorityof theMayorto assignotheror additionaldutiesto
theheadsof executiveagencies,not inconsistentwith the dutiesofoffice, theCharter
giveseffectto anessentialaspectto of theexecutivepower.Theability of theMayor to
control the manneroffunctioningof theexecutivebranch,consistentlywith the Charter,
butwithoutunwarrantedinterferencefrom the legislativebranch,goesto thecoreof the
doctrineofseparationofpowersembodiedin theCity’s Charter.

SectionS’s limitation on delegationof dutieshastheeffectof interferingwith the
authorityoftheMayorto assigndutiesamongagenciesin theexecutivebranchunder
CharterSection4-105.5.As long astheMayoractswithin theconfinesof the Charter,his
decisionsregardinghow to organizethe executivebranchandhaveit carry out is duties,
shouldnot helimited or second-guessedby the legislativebranch.
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The Charterhasas its basicschemea clearanddefiniteseparationofthe
legislativepowerandthe executivepoweroftheCity andCounty,vestingthe former in
the legislativebranchrepresentedby the council andthe latterin the executivebranch
headedby themayor.Akahanev. Fa~58 Haw. 74, 565P.2d552 (1977). In orderto give
effectto SectionS’s purportedprohibjtion on delegationofduties,onewould haveto
ignorethebasicrulesofstatutoryconstructionandthe verystructureoftheCharteritself,
which anticipatesseparationof legislativeandexecutivepower.

In ouropinion; the bill’s baron delegationof duties,if enacted,would violatethe
intentof CharterSection4-105.5.

Conclusion

For the foregoingreasons,if Bill 4, CD2 passesin its currentform, the
Departmentof CorporationCounselcould not approvethe bill as to form and legality.

It is our furtheropinionthattheinclusionof Section5 in the final bill ascurrently
draftedwouldjustify the exercisethemayoralvetopower.

~/1/

-—

GORDOND. NELSON
DeputyCorporationCounsel

APPROVED:

DIANE T. KAWAUCHI
ActingCorporationCounsel
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